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1912. ] DIGEST OF RECENT VIRGINIA DECISIONS. 129 

Error to Circuit Court of City of Alexandria. 

Action by Alice McMenamin and another against the South- 
ern Railway Company. There was a judgment for defendant, 
and plaintiffs bring error. Reversed and remanded. 

Robert B. Tunstall and Francis L. Smith, for plaintiff in 
error. 

/. K. M. Norton and Edmund Burke, for defendant in error. 



WALTER v. WHITACRE et al. 

Jan. 18, 1912. Rehearing Denied March 14, 1912. 

[73 S. E. 984.] 

1. Wills (§ 706*)— Action to Construe— Right to Appeal— Estop- 
pel. — By suing to sell testamentary property and have the proceeds 
distributed according to a construction placed on the will by a de- 
cree, testator's widow waived her right to appeal from that decree, 
and a decree directing distribution of proceeds according to such 
construction. 

[Ed. Note. — For other cases, see Wills, Cent. Dig. § 1683; Dec. 
Dig. § 706.* 1 Va.-W. Va. Enc. Dig. 474.] 

2. Limitation of Actions (§ 146*) — "New Promise in Writing'' — 
Sufficiency — Pleading. — That an inventory filed with a bill brought 
by testator's brother and others to construe the will listed a dobt 
as due the estate from the brother did not constitute a "new 
promise in writing," removing the bar of limitations, under Code 
1904, § 2922, where the inventory was not signed by him or his 
agent, and the bill was not signed by him, but by counsel. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. 
§§ 593-596; Dec. Dig. § 146.* 9 Va.-W. Va. Enc. Dig. 432, 436. 
For other definitions, see Words and Phrases, vol. 5, p. 4788.] 

3. Limitation of Actions (§ 146*) — New Promise in Writing — Suf- 
ficiency — Depositions. — Where an inventory of testator's estate sched- 
uled a debt due from a brother, the brother's deposition cannot be 
regarded as a new promise in writing, removing the bar of limita- 
tions, within Code 1904, § 2922, where it contained a denial that the 
debt stated in the inventory was a correct statement of his debt to 
testator. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig 
§§ 593-596; Dec. Dig. § 146.* 9 Va.-W. Va. Enc. Dig. 436 ] 

Appeal from Circuit Court, Frederick County. 

Bill by W. C. Whitacre and others against Merrie Walter. 
From certain decrees, defendant appeals. Affirmed. 

R. T. Barton, for appellant. 

Ward & Larrick, M. M. Lynch, and Sipe & Harris, for ap- 
pellees. 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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